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so doing, he would simply recover the value of the contract to him at the time of 
the breach, including all the damages, past or future, resulting from the total 
breach of the contract. The difficulty and uncertainty of estimating damages 
that the plaintiff may suffer in the future is no greater in this action of contract 
than they would have been if he had sued the defendant, in an action of tort, to 
recover damages for the personal injuries sustained in its service, instead of set- 
tling and releasing those damages by the contract now sued on. 

"In assessing the plaintiff's damages, deduction should, of course, be made of 
any sum that the plaintiff might have earned in the past or might earn in the 
future, as well as the amount of any loss that the defendant had sustained by the 
loss of the plaintiff's services without the defendant's fault. And such deduction 
was provided for in the instruction asked by the plaintiff and refused by the 
judge." 

Insolvent Corporations — Partially Secured Creditors— Right to 
Prove for Full Amount op Debt. — A question somewhat akin to that in- 
volved in the now famous case of Pace v. Pace, 95 Va. 792, has been recently 
decided by the Supreme Court of the United States, in Merrill v. National Bank, 
19 Sup. Ct. 360. 

The facts were that the plaintiff bank, creditor of an insolvent national bank, 
held certain collaterals belonging to the latter, partially securing its debt. It 
offered to prove, and claimed dividends upon, the full amount of its debt ; but 
under the ruling of the comptroller of the currency, the receiver ordered that the 
collaterals be first exhausted, and that proof be made of the balance after credit- 
ing the proceeds of the collaterals. The plaintiff thereupon exhausted the col- 
laterals, and proved for the balance, but reserved its right to claim dividends on 
the whole, not to exceed the balance due after crediting the proceeds of the col- 
laterals. On a bill filed, the lower court sustained the plaintiffs contention, and 
the Circuit Court of Appeals affirmed the decree, which, on appeal to the Supreme 
Court, was likewise affirmed, but with four justices dissenting. 

Counsel agreed that four different rules had been applied in the distribution of 
insolvent estates, as follows : 

"Rule 1. The creditor desiring to participate in the fund is required first to ex- 
haust his security, and credit the proceeds on his claim, or to credit its value upon 
his claim, and prove for the balance, it being optional with him to surrender his 
security and prove for his full claim. 

"Rule 2. The creditor can prove for the full amount, but shall receive dividends 
only on the amount due him at the time of distribution of the fund; that is, he is 
required to credit on his claim, as proved, all sums received from his security, and 
may receive dividends only on the balance due him. 

" Rule 3. The creditor shall be allowed to prove for, and receive dividends upon, 
the amount due him at the time of proving or sending in his claim to the official 
liquidator, being required to credit as payments all the sums received from his 
security prior thereto. 

"Rule 4. The creditor can prove for, and receive dividends upon, the full 
amount of his claim, regardless of any sums received from his collateral after the 
transfer of the assets from the debtor in insolvency, provided that he shall not re- 
ceive more than the full amount due him." 
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Rule 4 was held to be applicable. Mr. Chief Justice Fuller, as the organ of the 
majority, said, in part: 

"We concur in the proposition that assets of an insolvent debtor are held under 
insolvency proceedings in trust for the benefit of all his creditors, and that a creditor, 
on proof of his claim, acquires a vested interest in the trust fund ; and, this being 
so, that the second rule, before mentioned, must be rejected, as it is based on the 
denial, in effect, of a vested interest in the trust fund, and concedes to the creditor 
simply a right to share in the distributions made from that fund according to the 
amount which may then be due him, requiring a readjustment of the basis of dis- 
tribution at the time of declaring every dividend, and treating, erroneously as we 
think, the claim of the creditor to share in the assets of the debtor, and his debt 
against the debtor, as if they were one and the same thing. 

"The third and fourth rules concur in holding that the creditor's right to divi- 
dends is to be determined by the amount due him at the time his interest in the 
assets becomes vested, and is not subject to subsequent change, but they differ as 
to the point of time when this occurs 

" Differences in the language of voluntary assignments and of statutory provis- 
ions naturally lead to particular differences in decision, but the principle on which 
the third and fourth rules rest is the same. In other words, those rules hold, to- 
gether with the first rule, that the creditor's right to dividends is based on the 
amount of his claims at the time his interest in the assets vests by the statute, or 
deed of trust, or rule of law, under which they are to be administered. 

"The first rule is commonly known as the 'bankruptcy rule,' because enforced 
by the bankruptcy courts in the exercise of their peculiar jurisdiction under the 
bankruptcy acts, over the property of the bankrupt, in virtue of which creditors 
holding mortgages or liens thereon might be required to realize on their securities, 
to permit them to be sold, to take them on valuation, or to surrender them alto- 
gether, as a condition of proving against the general assets. 

'' The fourth rule is that ordinarily laid down by the chancery courts, to the 
effect that, as the trust created by the transfer of the assets by operation of law or 
otherwise is a trust for all creditors, no creditor can equitably be compelled to sur- 
render any other vested right he has in the assets of his debtor in order to obtain 
his vested right under the trust. It is true that, in equity, a creditor having a 
lien upon two funds may be required to exhaust one of them in aid of creditors 
who can only resort to the other; but this will not be done when it trenches on the 
rights or operates to the prejudice of the party entitled to the double fund. Story, 
Eq. Jur. (13th Ed.), sec. 633; In re Bates, 118 111. 524, 9 N. E. 257. And it is 
well established that in marshalling assets, as respects creditors, no part of his 
security can be taken from a secured creditor until he is completely satisfied. 2 
White &T. Lead. Cas. in Eq. (4th Am. Ed.), Pt. 1, pp. 258, 322 

" Certainly, the giving of collateral does not operate of itself as a payment or 
satisfaction either of a debt or any part of it, and the debtor, who has given col- 
lateral security, remains debtor, notwithstanding, to the full amount of the debt; 
and so, in Lewis v. U. S., 92 U. S. 623, it was ruled that 'it is a settled principle 
of equity that a creditor holding collaterals is not bound to apply them before en- 
forcing his direct remedies against the debtor.' 

" Doubtless, the title to collaterals pledged for the security of a debt vests in the 
pledgee so far as necessary to accomplish that purpose, but the obligation to which 
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the collaterals are subsidiary remains the same. The creditor can sue, recover 
judgment, and collect from the debtor's general property, and apply the proceeds 
of the collateral to any balance which may remain. Insolvency proceedings shift 
the creditor's remedy to the interest in the assets. As between debtor and creditor, 
moneys received on collaterals are applicable by way of payment; but as, under 
the equity rule, the creditor's rights in the trust fund are established when the fund 
is created, collections subsequently made from, or payments subseqneutly made on, 
collateral, cannot operate to change the relations between the creditor and his co- 
creditors in respect of their rights in the fund 

" In short, the secured creditor is not to be cut off from his right in the common 
fund because he has taken security which his co-creditors have not. Of course, 
he cannot go beyond payment, and surplus assets or so much of his dividends as 
are unnecessary to pay him must be applied to the benefit of the other creditors ; 
and, while the unsecured creditors are entitled to be substituted, as far as possible, 
to the rights of secured creditors, the latter are entitled to retain their securities 
until the indebtedness due them is extinguished. 

"The contractual relations between borrower and lender, pledging collaterals, 
remain, as is said by the New York Court of Appeals, in People v. Remington, 121 
N. Y. 328, 24 N. E. 793, ' unchanged, although insolvency has brought the general 
estate of the debtor within the jurisdiction of a court of equity for administration 
and settlement.' The creditor looks to the debtor to repay the money borrowed, 
and to the collateral to accomplish this in whole or in part ; and he cannot be de- 
prived either of what his debtor's general ability to pay may yield, or of the par- 
ticular security he has taken. 

" We cannot concur in the view expressed by Chief Justice Parker in Amory v. 
Francis (1820), 16 Mass. 308, that 'the property pledged is in fact security for no 
more of the debt than its value will amount to, and for all the rest the creditor 
relies upon the personal credit' of his debtor, in the same manner he would for the 
whole if no security were taken.' 

"We think the collateral is security for the whole debt and every part of it, 
and is as applicable to any balance that remains after payment from other sources 
as to the original amount due, and that the assumption is unreasonable that the 
creditor does not rely ou the responsibility of his debtor according to his promise. 

"The ruling in Amory v. Francis was disapproved, shortly after it was made, 
by the Supreme Court of New Hampshire, in Moses v. Ranlet ( 1822), 2 N. H. 488, 
Woodbury, J. (afterwards Mr. Justice Woodbury, of this court), delivering the 
opinion, and is rejected by the preponderance of decisions in this country, whicli 
sustain the conclusion that a creditor, with collateral, is not on that account to be 
deprived of the right to prove for his full claim against an insolvent estate. Many 
of the cases are referred to in Bank v. Armstrong, and these and others given in 3 
Am. & Eng. Ency. Law (2d ed.), p. 141 

" We repeat that it appears to us that the secured creditor is a creditor to the 
full amount due him when the insolvency is declared, just as much as the un- 
secured creditor is, and cannot be subjected to a different rule. And, as the basis 
on which all creditors are to draw dividends is the amount of their claims at the 
time of the declaration of insolvency, it necessarily results, for the purpose of 
fixing that basis, that it is immaterial what collateral any particular creditor may 
have. The secured creditor cannot be charged with the estimated value of the 
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collateral, or be compelled to exhaust it before enforcing his direct remedies 
against the debtor, or to surrender it as a condition thereto, though the receiver 

may redeem or be subrogated as circumstances may require 

' ' Our conclusion is that the claims of creditors are to be determined as of the 
date of the declaration of insolvency, irrespective of the question whether particular 
creditors have security or not. When secured creditors have received payment in 
full, their right to dividends and their right to retain their securities cease, but 
collections therefrom are not otherwise material. Insolvency gives unsecured 
creditors no greater rights than they had before, though, through redemption or 
subrogation or the realization of a surplus, they may be benefited." 

It is worthy of note that the dissenting opinion of Mr. Justice White, concurred 
in by Mr. Justice Harlan and Mr. Justice McKenna, is based chiefly on the legis- 
lation of Congress requiring the assets of insolvent national banks to be ratably 
distributed among creditors, and that the dissenting opinion of Mr. Justice Gray 
is placed solely on that ground. So that the opinion of the majority may be ac- 
cepted as finally settling the question in the Supreme Court, so far as it is appli- 
cable to ordinary cases in equity, when not affected by statute. 



